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" In the Matter of

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

Lackland Training Annex. Docket No. RCRA VI-311-H

San'hn:onio, Texas

Nl st Some? st omp? Sems?

Respondent

ORDER MOTIONS

This proceeding was initiated on June 30, 1593, by a complaint
issued under section 3008(a) of the Resource Conservation and
Recovefy ACF (RCRA), 42 U.S8.C. § 69528(a), as amended by the
Hazardous énd SolidiWaste Amendmenﬁs of 1984 (HSWA)}, and as further

amended by the Federal Facility Compliance Act of 1992, Pub. Law

‘No. 102-386 (FFCA). The complaint, as amended by order dated

April 7, 1994; charged Respondent with operating a hazardous waste

- treatment unit without a permit. or without interim status, in

violation_of Title 31 of the Texas Administrative Code (TAC) §

355.43(a) and section 3005(a) of RCRA, 42 U.S.C. § 6925(a).

Background

Respondent is located one mile west of Lackland Air Force Base
{the Base), which is approximately nine miles southwest of downtown

San Antonio, Texas. The Base has sexved as a training complex

gsince 19%41. In 1561, the Base acguired from the Atomic Energy

Commission the parcel of property known as the Medina Annex, which

became Respondent’s facility, the Lackland Training Annex.
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On August 15, 1980, the Base filed a Notification'of Hazardous

Waste ACtivity, pursuant'to section.3010'of RCRA, identifying

itself as a hazardous waste generator and as a hazardous waste

tréatment,.storage and disposal (TSD) facility. : The Base filed its

. Part A RCRA permit application for the storage of hazardous waste

‘on November 19, 1980. The notification and Part A application

included a description of the property known as the Medina Annex,
which is now the ReSpondent's facility, but‘it_did not identify any

hazardous waste treatment ‘Units.' However, ih 1982, the Base

declined to submit'information'for Part B of the permit application

_bécause it was no longer storing hazardous'wasté_for longer than 90

~days, and in correspondence détéd.May 14, 1985, related that it had

therefore forfeited intéfim status for hazardods waste storage.
‘On August 23, 1989, the Basé submitted:a revised Part A

application, identifying two'opén burniné/opep.detonaFiéﬁ (0B/0OD)

units, known as Site 6 aﬁd<Sité 7, locétéd ththé'Aﬁnex; fqr

treatment of hazardous waste. Site 6, described as presently

. inactive, was used for the treatment of explosive ordnance from

1966:to 1981. The Site 7 unit, described as presently active,

began operation in 1982.

. On or about November 8, 1990, Respondent'filed‘Part A of the

permit application, dated October 22, 1990, and a Notification of

/ . .

) Hazardous Waste'Activity as a hézardous waste-genérator and an
’operator.of a hazardous waste-TSD_facilityﬁt‘ACcording,pO'the 

. application,“hazardous wastes ébded.D001i D008,5F063-and FQOSIWefe-=

stored by Respéhdént; 1ReaCtiVe-hazardousvWasﬁe; coded
L v ' : R o S I

v

D003, was ' .
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listed as being "processed" (treated) but-no,treatment_units or-

‘treatment activities ‘were identified. . Part B of the permit

application,:dated October 1990, réqﬁested’a permit for treatment
of hazardous waste in Sites 6 and 7. The complaint alleges that
Respondent "obtained interim‘status-With respect to the Facility.
(Complaint'1 15.)

‘On January 22' 1993 ‘an 1nspectlon of Respondent s facility
was ‘conducted, . pursuant to sectlon 3007(a) of RCRA and section
361.003_of-the Texas Solid Waste Dlsposal Act. On April 27, 1993,
the_State of Texas issued Respondent'a permit to process"(treat)
waste explosives and ordnance. . | |

Complainant alleges that Respondent failed to obtain interim'
status fof the‘operation of a thermal treatment‘unit. 'Althongh‘
Site 6 was in operation.on.November'19, 1980, no hazardous waste
treatment aotivities or thermal'treatment units were included in
the November 19, 1980 Part A permit application. The 1989 revised
Part A.'permit .application‘ did not meet .applicable regulatory

réquirements for changes during interim status with respect to the

Site 7 treatment unit, Complainant alleges. The 1990 Part A permit

applioation was-allegedly'submitted merely to transfer operational

control of the Annex to Respondent. During the interim status

period a‘facility is‘prohibited from employing prooesses not

dstated in 1ts Part A permit appllcatlon

The Slte 7 un1t was allegedly operated for thermal treatment

of. DOOl (1gn1table) and D003 (reactlve) hazardous wastes from 1982 .

until 1992, when Respondent stopped sendlng waste munitions to theg o
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unit. .Cemplainant further alleges that, due to the fact that the -
 Site 7- unit ‘Qas not closed after _the unit ceased feceiving
hazardous waste, it continued to operate. Therefore, it is alleged
to be liable for operation of the Site 7 hazardous waste management
unit without a permit or interim status. |
| The amount of civil penalty prpposed for th;s'violetion is
$346,500, i)ased‘upon each day of operation of the 'l unit afte}:
- October 6, 1992, the effective daﬁe of the FFCA. The complaint
Aorders Eespondent-to immedietely,ceese‘the use of the OB/0D unit
and any e;her unﬁermitted tﬁermal treatment,uhit, andAto‘brepare,
"submit and begiﬁ comﬁlying with closure plans. for such unite.'
Respdndentrransﬁefed the complaintf denying the’ alleged
vielation, asserting several defenses,.and requestedka hearing.
Respondent timely fiied its prehearing exchange.on'Apfil 4, 1994;l
pursuant to the prehearing exchange~letter_ef Janua?y 24, 1954.
Subsequently,.Compiainanb moved to amend the complaint to request
that the prehearing exchange be delayed until after'the answer to
the amended complaint was filed. Such answerrwes received on
&une é‘ 19594. ..By'an order dated Rugust 257'1994: the parties were
ordered to complete the prehearing exchange by September 23, 1994.
Oon August 31, 1554, Complalnant f;led a request to “delay pre-
hearing exehange " Compleinant filed its prehearing.exchange,
1nclud1ng a statement that it “w1thdraws 1ts MOthD to Delay Pre—r

]hearlng Exchange," on December 16, 1994



Motions |
Under date of August 31, 1994, Complainant filed a motion to

strike affirmative defenses and a motion for partial accelerated

decision on liability (Motion), as well as a request to delay the

prehearing exchange (Request. to Delay) .

. Opposing those motions, Respondent submltted on September 15,

1994, a cross- motlon for accelerated dec151on and.motlon to dismiss .

for fallure to establlsh a prlma facie case and no rlght to relief
on the part of--Complalnant (Cross motlon) Under date of
September 26, 1994, Respondent ‘moved to dismiss the complaint for

Complainant’s default 1n falllng to file its prehearlng exchange

-\docuMents pursuant to the August 25 order  (Motion for Default).

Complainant responded to those pleadings on September'26, 1994
(September 26 Response)."Respondent replied to the Motion for

default and Cross-motion on October 6 and 12, 1994, respectively.Y

v Respondent agserts that the Complainant’s September 26

response was untimely and Complainant may be deemed to have waived
any objection to the grantlng of the Motion, pursuant to Rule
22.16(b) of the Consolidated Rules of Practice, 40 C.F.R. Part 22.
In support, it alleges that the response was not date stamped until
4:54 p.m. on the date the response was due, which is after the
Regional Hearing Clerk’s normal business hours of 8 a.m. until 4:30

. p.m. The certificate of ‘service of the response indicatés it was
filed on September 27. (Reply n. 2.) The negligibility of any .

untimeliness, coupled with the lack of a show1ng of prejudice,

requires no discussion. . Respondent s request for holding the
‘"Complainant to have waived any objection to the granting of the

motions for accelerated decision and to dlsmlss is denied. ' See,

. Asbestos Specialists, Inc., TSCA Appeal No. -92-3 .(EAB, Oct. 6, .
'.-1993) (improper to :base: dismissal of complaint upon .waiver of-
objection . to motion pursuant to Rule 22. 16(b), where it was clear’.:
' that complainant opposed the motion) . v -

._\,' :
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Respondent filed a supplement to its motion to dismiss for default

on December 30,_1994;

DISCUSSION
I. Regquest to Delay and Motion for Default

Complaihant requested that”the'prehearing exchange be delayéd_

until its Motion for Partial Accelerated Decision is ruled -upon.

Grounds stated are to avoiding unnecessary duplication of effort

and/or unneeded photocopying, because the resolution of the Motion

, will matérially affect the scope of the issues to be addressed in

the prehearing exchange.
The request was not ruled upon and COmplainantﬂS prehearing |

exchange was not filed by the date it was due, Septembér 23, 1994.

"~ Consequently, Respondent moved for dismissal-of-this-proceeding on

the basis of Complainant’s default. Respondent . argues' that

Complainant failed to comply with the'preheéring ordex dated August -

25, 1994, and should therefore be found in default;?-_

¥  Respondent cites several cases finding a respondent. in

default, and argues that complainants should not be treated any

differently. In the cases cited, unlike the present case, the
regpondent did not file a motion for extension of time and did not
submit a prehearing exchange. In rye Microgoft Systems Tnt’l

. Holdings, S.A. and Alfred Waldner Co., Docket No. FIFRA-93-H-(3

(Default Order, July 15, 1994); 1In ye Microdot, Inc., Docket No.-

RCRA-09-93-0002 (Default Order, June 23, 1994); ‘In re David Webb

and Prairie Estates, Docket No. [SDWA] B-PWS-VIII-92-13 (Default
Order, May 31, 1994; In re G.,S. Service Corp., Docket No. V-W-90-

R-07 (Order on Default, December 30, .1993);  In re Dworkin

Electroplatersg; Inc., Docket No. RCRA-III-187 (Order on Default,

- December 31, 1992).
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The Consolidated Rules of Practice provide as follows, with

- regard to default, in pertinent part: "A party may be found to be

in default . . . (2) after motion or sua sponte, upon failure to

comply with a prehearing or hearing order of the Presiding Officer

. . . . Default by the complainant shall result in the dismissal of .

the complaint with prejudice." 40 C.F.R. § 22.17(a).
The word'"may“'indicates that a finding that a party is in
default is discretionary with the-AdminisﬁratiVe Law dege'(ALJ).

Thus, the ALJ weighs the’circumstances-of~the case and congiders

‘whether such a finding is warranted.-

Respondent admits that two of_eleben items originally ordered
to be providédvby Complainant in the prehéaring_exchange are no

longer germane to the proceeding. (Motion for Default) Also,

‘Complainant provided several exhibits as attachments to its Motion

prior to Séptember 23. However, that i's no reason for\failinQ to

file timely the required prehearing exchange documents. It is

1

- appropriate in such a situation to provide an explanation in the

prehearing exchange statement identifying items that are no longer
relevant to the.éase or that were already provided as attachments
to another’dpcumeht. |

Furthermore, the absence of a ruling on the motion to delay by

the date the documents were due must not be assumed to constitute

a granting'of the motion. It is incumbent upon the movant on -or
before the due date éither to comply with the prehearing exchange

(v:
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order or to obtain a/ruling-in'its_favor from the ALJ upon the
4motlon»§or extensionlof,time.y .

Complainant may be commended for expressing its:interest,
_consistent with the mission of the EPA, in oonserVing paper and
~avoiding unnecessary photocopying. However, it-ig'necessary to
submit timely the documents, statements and ekplanations required
by a prehearing exohange Order, unlesgs a motion for extension of
time-‘has been granted Complainant's failure to do so, its
d1s1nc11natlon to prov1de Respondent with documents it cons1ders
"dlscovery (September 26 Response at 19), and 1ts suggestlon that
the Presidlng Officer "should follow the guldellnes of 40 C.F.R. §
22.19(a) (4) and requlre -an exchange ‘that is de31gned to av01d
unnecessary proof" (September 26 Response at 17), suggest a casual
attltude toward compllance w1th orders of the ALJ y

vNevertheless, in the c1rcumstances of this case, ‘including the
‘ample margin of time between.the flllng of the motlon to delay and
the due date, the fact that a rullng on the motion to delay was not
. issued before that date, and the fact that a prehearlng exchange

was eventually filed, a finding of default on the part of

¥ A telephone call to the ALJ's secretary as the due date
becomes imminent would be an appropriate method of obtaining an .
oral ruling on a motion for extension of time in the event such a
rullng has not been recelved ' :

¥. It is observed that in federal court, dlscovery is strongly"
favored before summary judgment is granted. Bryant v. O‘’Connor,

671 F.Supp. 1279, 1282 (D. Kan. 1986), aff‘d, 848 F.2d 1064 (10th .

© Cir. 1988), Milleg V. Qnited States, 710 F.24d 656, 666 (10th Cir
"1983) e : : o . IR .






S Burnlng and detonation of mllitary munitions is not subject to
' RCRA requ1rements until regulations are promulgated deflnlng
when munltlons become hazardous waste. :
This defense is based upon'section 3004 (y) of RCRA which
.states in pertinent part, "Not later than 6 months after OCtober 6,
1992, the Administrator shall _propose ;I.7. regulationsvdefining
when military munltlons become hazardous waste for‘purposes of this
subchapter."» Final regulatlons have not yet been . promulgated
_pursnant thereto. |
Compiainant asserts that the defense is "patently frivqious,"
3and'insufficient as a matter of law, .arguing that.this provision
does not 1nd1cate or create any exemptlon from RCRA for mllltary
’ munltlons. Open burn:Lng and open detonatlon of mllltary explos:.ves-
have been regulated under RCRA since May 19, 1980, when-40 C.F.R.
Part 265 Subpart P was promulgated, gbverning thermal-treatment of
hazardous waste. The regulation,‘40 C.F.R. §h265.352, pro&ides in
part, "Waste explesives include waste which has the potential to
detonate and bulk ndlitary propellants whieh cannothsafely‘be
'disposed-of through other modeS‘df'treatment;" | |
| This defense is neither 1nsuff1c1ent as a matter of law nor
‘frivolous and will not be strlcken. The partles agree that
1nsuff1c1ency means that the defense could not be valld under any~
set of .facts proved.  If the facts call into question when
Respondent's military munitions'became hazardouS'waste,_then ‘the
defense may:be valid. The facts are reserved for analysls below,'

. in the dlscus31on of the motlons for accelerated dec1510n
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2. EPA failed to obtain consultation between the Agency and the

'Administrator as. mandated by the FFCA, 'and failed to

promulgate rules = to implement  procedures - for such

consultation. ' : '

Respondenﬁ refers to the provision of section 6001 (b) (2) of
RCRA, which sﬁatés,. "No édministrative " order 1issuéd to such
[federal facility] shall become final until [it] 'hés had the
opportunity to confer with the Administrator."

Complainan;'ésserts that the second defense is irrelevaﬁt to
1iabflity and immqterial.' It argues that_EPA has interpreﬁed the
provision to require consultation only after all other
’ administrati#e;meashres have been completed, iﬁcluding éppeal to -
the Environmeﬁ;ai Appeals - Board. (Motion,' attachment 1,
‘Memorandum, dated Julf 6, 1993, from Steve Herman, Assistant
'Administrator for Enforéement, "Final Enforcement Guidance on
Iﬁplementation'of Federal Facilit? Compliance Act," 3-5, 58 Fed.
Reg. 49044 (September 12, 1993)). - EPA is in the process.of
revising 40 C.F;R. Part 22.to'include a provision féflecting_such
“an interpretation (Motion;'attachment 2,AMemorandgm datedSM3y 27,
1994 ‘from Sal.ly-M. Dalzel). |

This interpretation has not yet'bécoﬁé a:final.rule, so it is
not . binding.  However, it has been aﬁnounced‘ in the Federal
Regiéter, and is iplthefprocess.of becoming a fiﬁal ruie.- When an
agency has only expressed ité:interpretation iﬁformally at‘tne time
.an interpretatioﬁ becomes.an issue in ’‘an adjudicatiVe-pfoceedihg,
.the fact that,it;ié notlbinding.should not éh;itle an adjudicator

'_toltellithe'agencf”wha:‘view to adopt. I;*has been suggééted that
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é detefmination should be made mérely as to whether the
interbretation is ipvalid on its face, so a decision not to strike
danAthe informal interpretation'doeé not invest it with the force

of law. . Robert A. Anthony, Whiéh Agency Interpretations §hogid

- Bind Citizens and Cgurtg?; Yale J. on Reg.'l, 40-42 (1990); Axgda'

v. Thorpburgh, 880 F.2d 1325, 1343 (D.C. Cir. 1989) ("[A] court
should not interpose.its own interpretation of the term before the
agency has an opportunity to consider the»issue énd'fix its own .
statutory construction.") | |

| - The interpretation in the méhordndum dated July 6; 1993, does'

not appear to be invalid on its ‘face. vTherefore, the motion to

strike will be granted with respect to the seCond'defense.;-

3. EPA failed to give notice of deficiency of the Part A permit

application pursuant to 40 C.F.R. § 270.70.

Complainant asserts that this defense is also patently

frivolous'and'insufficient as a matter of law.  Section 270.70(b)

states, in part:

Failure to qualify for interim status. If EPA has reason
' to believe upon examination of a part A application that
it fails to meet the requirements of 270.13 [required.
contents of Part A applications], it shall notify the
owner or operator in writing of the apparent deficiency.
Such notice shall specify the grounds for EPA’s belief
that the application is deficient. The owner or operator -
shall have 30 days . . . to explain or cure the alleged
deficiency . . , . If, after such notification and
~opportunity for response, EPA determines that the
application is deficient it 'may take appropriate
‘enforcement action. I - o
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Complainant argues -that the 'provision only applies to
irreguiarities on the face of. the Part A application and that
Respondent’s deficiency was latent. Theivioiation could not have
been determined from the facts which were included in the Part A

applicationu

;Respondent points out that section 270.13 requires the

applicant to supply information regarding past applications and

some historical‘information about the facility. See. 40 C.F.R. '§
270.13(g), (h) and,(k) The facts upon which Complalnant bases the
alleged v1olatlon could have been determlned from a comparison of
the 1989 or 1990 Part A appllcatlons with the appllcatlon filed in
1980, or w1th other documents the base provided over the years,
Respondent asserts. The 1989 appllcatlon included a cover letter
describing the Site 7 OB/OD unit ‘as "active," the'originai 1980

Part A did not mention thermal treatment, and the revised 1989 Part

" A added thermal treatment.

Respondent’s_argument overlooks the fact that theVTWC did
notify Respondent of deficienoies in its Part A and Part B.permit/
applications. For example _w1th regard to Part A, Respondent was-

directed to prov1de permlt 1nformatlon for the Annex and delete

- that for the Base. For Part B,,Respondent.was dlrected to update

_ _ l .
the - status for Sites 6 and 7. (Cross-motion, exhibit .. S).

Respondent' failed to respond - (Cross-motion, exhibit T.)
Furthermore, the alleged'v1olatlon of operatlng Site 7 w1thout

a permlt or 1nter1m status is’ based upon Respondent s fallure to

”,submlt tlmely notlflcatlon under sectlon 3010(a) of RCRA and Part’r

1
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A of a permit application, for Site 7 priorito the date it began
operating. . It did mot arise from a deficiency‘in the Part A
application as submitted in-1990. Therefore, Respondent’s defense_
'number.three is insufficient as a matter of law as a defense to
liability and will be stricken.

4. The complaint fails to state a claim upon which relief may be

granted. .

' Complainant asserts that this defense is frivolous and
insufficient as a matter of law, on the basis'that the.complaint'
fully complied with the required elements_of a_complaint under 40
C.F.R. § 22.14(a). As to a_defense analogous to Eederal;Rule of.
Civil Procedureb(FRCP)ilzib)(6), Complainant argues that the facts
alleged in the complaint if true, constitute the alleged_
Violation,}that the complaint must be liberally construed in its
favor and all facts_alleged regarded as true for purposes of the
motion.

' Respondent claims technical_ defects in the complaint.
Specifically, it does not contain a sufficient statement explaining
the- reasoning "behind the proposed penalty, and it fails to
lincorporate by reference’ paragraphs 17 through 21 of the complaint
into Count I.

Complainant’s statement in the complaint concerning the
penalty is essentially'a listing of the'factors-required”to be

con31dered under RCRA § 3008(a)(3), along w1th the factors_“threat

~ of harm to. public health or the env1ronment Respondent s abilityh;"d

to pay. and the 1990 RCRA penalty policy _ The penalty policy*,
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condones ' such pieading as_:sufficient, as it cites a similar
paragrapﬁ and declares.that edforcement'personnel may use such
language ih the complainp.r (1990 RCRA Penalty Poiicy at‘7). Such
a declaration‘is certainly ndt binding on:the ALJ. Failure to
provide the factual basié for the violations alleged-as required by
Congolidated Rule 22.14(a) (3), and failure to provide an adequaté
statement of the reasoqing'behind the proposed penalty, as regquired
by Rule 22;14(a)(5), have resulted in dismissal of a complaint. In
re BCM Engineérs,-Ihc., Docket No. TSCA-iII-694 (Order Granting
'Mo:ionlto Dismiss,»Jﬁne.24, 1994) .

However, in suéh cases, leave ﬁay.be granted to aﬁend the
complaint. Id. }The general princible is that mere techﬁiéal
defects in pleading .should not prevent  a- disposition' of the’
.prdceeding on .the merits. "Procedural irregulafities in

administrative pleadings will not invalidate them unless the

irregularities were so serious as to prejudice a party. In re
Bethenergy (Bethlehem Steel Corporation), Appeal No. CAA (120) 90-

01 (Final Decision, June 20, '1990) at 17, n. 6, Oorder on Motion for’

Reconsideration (Febrﬁary 10, 1992) n. 2, p. 20; E.G. Usery V.

Marquette Mahufactﬁrinq Co., 568 F.2d 902 (2nd Cir. 1977).
'Complainant's»motion to strike defense number four will be
granted. Even if the amount of'éeﬁélty prdposed was not properly
explained or‘éalgﬁlated, such defiéiency iswcurable and does not
negate-liability. ‘To_proloﬁg'an‘already‘éomplex‘and lengthy
'proceeding.by dismissing.the complaipt and allowiné time for the

complaint to be amended is not justified in this case.

)
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5-8. Laches, estoppel, detrimental reliance.

1
r

EPA is estopped from claiming that Regpondent was in viclation
of RCRA requirements because the Texas Water Commission (TWC),
~ the State agency empowered to enforce the RCRA permit program,
acknowledged and communicated to Respendent that it had
interim status to operate Site 7 as a hazardous waste
treatment facility. ‘

EPA is estopped from claiming that Respondent was in violation
of RCRA requirements because Respondent reasonably relied to
its detriment upon the representations of TWC that it had
interim status to operate Site 7 as a hazardous waste
treatment facility.

{In] -August and September 1992, EPA informed Respondent it
never had interim status to operate an OB/OD unit. In the
event Respondent was regquired to perform any duties relating
to interim status or loss of interim status after August 1992,
EPA is estopped from claiming Respondent was in violation of.
such duties because Respondent reasonably relied to its
detriment upcn these representatlons-

- Complajnant argues that Respondent failed to inform TWC in its

revision to the 1989 Part A application of its forfeiture of

interim status, and this negates any equitable estoppel. claim. .
(Complainant’s prehearing exchange, exhibits 49, 51.) Complainant

further argues that the estoppel defenses are legally insufficient

. to excuse liability, as only certain statutory criteria determine

whether interim status is met, nct any statements by TWC or EPA.

'Affirmative misconduct on the part of theigovernment must be shown

to invoke-estoppei against the United States, and any acquiescence
by the State in‘Respondent’s illegal operation of the‘OB/OD‘unfts‘
does not provide a baSie for estoppel, Complainant argues, citing
to federal and admlnlstratlve case law. The general rule is that
the United States is "nelther bound nor estopped by the acts of 1ts.

officers or agents in enterlng into an arrangement to do or cause
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the meritg. The ALJ-cannot on the basis of the record as it now
standgs declare that the defenses »regarding the penalty'.are
immaterial, frivolouS'or insufficient as a matter of_law. See,
Wehner v .tex Corp., 618 F.Supp. 37, ‘38 (D.C. Mo. 1984)
(Defendant’s motion to strike various elements of plaintiff’s claim :
for relief ‘under - the Comprehensive Environmental Response,
Compensation and Recovery Act'(CERCLA)'was denied because the

'issues were "more properly'presented to the court after discovery
and trial on the merits.") |
10. Upon 1nformatlon and belief, noncompllance with the Paperworki

Reductlon Act. ‘

Noncomplianoe by’a government agency with the-requirements’of
the Papermork Reduction Act (PRA) prohibits.it'from subjecting a
person "to any penaity for faiiing to maintain or provide
information to any ‘agency."” 44 U.S.C. § 3512.

Complainant argues that this defense ' is insufficient as. a
matter.of law. The violation that Respondentfis charged with is
not a‘failure to maintain or provide information toithe;agenoy, but
operatlng a hazardous waste management unit w1thout a permlt or
1nter1m status. . Furthermore, the PRA governs regulatory, not
statutory, requirements to maintain or provide information . to an
agency - Operation without a permit or interim status is a
violation of both a statutory reguirement (section\3605 of RC#A)
..and a regulatory requlrement so' the violation at issue is

funaffected by the PRA Complainant c1tes Hnlted S;ateg v. Q ga
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Lakes Castings Corp., No. 1:92-CV-645, 1994 US Dist LEXIS 5745

(W.D. Mich., March 3, 1994).

Respondent merely argues that it ehould have the opportunlty
for dlECOVErY on thlS defense, and that it relates to the penalty'
and'ae such should not be stricken. |

‘:If the requirement ﬁhich was allegedly violated is statutory,

rather than regulatory, the PRA does not bar enforcement. -United

States v, Wunder, 919 F.2d 34, 38 (6th Cir. 1990). If a violation
is both statutory and regulatory, a penalty for the statutory

Violation_is.not barred simply because a penalty for viclation of

the regulation is precluded by the PRA. In re Toﬁer Central, Inc.,

Docket No. CAA-III-030 (Order Ruling on Motiou for Recheideration,

December 29, ;994)} As the Court of Appeals for the Ninth Clrcuit

stated in United States v. Hicks, 947 F.2d 1356, 1359 (9th Cir.

1591):

Where an agency fails to follow the PRA in regard to an
information collection request  that the agency
lpromulgates via regulation, at its own discretion, and
without prior express mandate from Congress, a .citizen
‘may indeed escape penalties for failing to comply with

the agency’s request. . . . But where Congresgs sets forth
an ‘explicit - statutory requ;rement that  the citizen
provide information . . . that is another matter. This

ig a 1eglslat1ve command, not an admlnlstrative request.

The question that arises here is whether the requirement to
have a permit or interim status for operating a hazardous waste
management unit is statutory or regulatory. Section 3005 of RCRA

does not directly set forth substantive requirements regerding

.permits._.Among.ether things, itlauthorizes-the Administrator,oft
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'EPA to promulgate regulations requiring owners and operators to
have a permit, sets forth information (to be' included in
regulations). reqﬁired iﬁ permit appliCations, authofizes the

Administrator to issue permits, and sets forth conditions for

interim status. ‘It has historically been considered an enabling

'provision rather than substantive. Jones v. Inmont Corp., 584 F.
Supp. 1425 (S.D. Ohio 1984).

. However, after section 3005 of RCRA was amended?'the court in

Great Lakes Castings stated, "Although the issue is not without
‘doubt, it would appear that both Congress. and .the courts'now'

interpret'RCRA as creating substantive requirements," citing U.S.

v. Production Plated Plastics, Ind,, 742 F,Sﬁpp. 956 (W.D. Mich

. 1990); EPA v. Environmental Waste Control, Inc., 917 F.2d 327 (7th

Cir. 1990). T"As such I am satisfied that under RCRA the duty to
obtain a permit is statutorily created," thé'Court'continued,

concluding that "the PRA does not prdvide‘a refuge to Great Lakes

for_this statutorily imposed duty." United States v} greét Lakes
 Castinas Corp., 1994 US Dist LEXIS 5745 at *18-19. |
The complaint alleges.a statutory violation,_section 3005 {(a)
-of RCRA, 'and  a _?iolation. of the..afate regulétiéné, 31 TAC §
335.43(a); It ié concluded that no dispute of law exists aé to
this igsgue, and no set of facts could be_sﬁbwn to éuppbrt defense
number ten.  Therefore Complainant’s motion.to strike defenae

numper ten will be granted.
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'11. Respondent acﬁedvlh good faith at all times to'ensurevthe
safety and health of the publlc and compllance with federal
state and 1oca1 laws.

As Complainant points out,'"good‘faith"_is not a defense to
liébility. ‘waever, "good faith efforts to comply with applicéble
'iequirements" is required to be taken into account in the
assessment of a penalty.' Because this defense may bear on the
amount of any penalty, it will not be stricken, for the reasons
‘ﬁoted in the discussion above of defense number nine.

12-13. EPA exceeded its authority by enforcing portions of the
authorized State hazardous waste program.
EPA hés no authority to enforce  the authorized State
program because TWC and its successor responsibly:
. administered the hazardous waStevprogram.

Cémplainant main;ainé that the authorization of Texas to
administer the-hazardous‘waste management program déés not divest
EPA of authority ﬁo bring an action to enforbe RCRA. - Complainant
asserts that it has given the required notice';o'the-State and
provided a copy of the notice in its prehearing eiéhange, exhibit
54. Respondent cohtends_that the nqtice isfinéufficient.because it
refers to Laéklaﬁd Air Force Base and the complaint.refers to
Lackland Traihing Annex.

However, this distinétion is insignificant, especially in view
of ARespondent'é - references to Lackland Air Force 'Base as the
"facility™" whichvincludes the ﬁackland.Tfaining Annex, and the fact
that Léckland AFB,fon behalf of the Annex and thé Base, submitﬁéd

the Part A application on Nove_mbér ‘19, 1980,A and thé' "Part B



22

a?plication_in October 1990'(see, e.g.‘Cross=motion at 7, exhibit
L'p. I-1, I-2; Reply at 21). |

Resoondent argues that EPA may maintain the authority'to
enforce the Texae hazardous waste program by incorporating it into
40 C.F.R. Part 272, but 'points. out that EPA has specifically
declined to do so. 59 Fed. Reg. 17273, 17275 {(April 12, 1994).
According to Respondent, until the Texas program ig incorporated
into. Part 272, EPA oannot enforce requirements of the State
- program. (Reply at 29-30.) |

Respondent has not provided any authority for assertlng that
in order for EPA to-enforce the requlrements at igsue in thle
proceedlng (RCRA § 3005(a) and 31 'TAC § 335.43 a)), EPA must first
incorporate the State program into Part 272. It ie true that only
the sections of Part 272 which incorporate State'orograms include
statements that EPA. retains the authority to take enforcement
aotione,aand that the State requirements are made a nart of the
hazardous waste management,program under Subtitle C of RCRA. E.g.,
40 C.F:R. §§ 272.400(c), 272.401(a), 272.650(c), 272.651(a).

However, this does not lead to .the' conclugion that
requirements of the State programs, which are not incorporated into
Part 272, cannot be. enforced by EPA. Neither RCRA nor the
applicabie regulations set forth such a regquirement for EPA
enforcement | Indeed, in t¢he Final RnL | granting final
authorlzatlon to Texas to operate its hazardous waste program EPA._
announced that 7 _whlle ' Texas ‘ has N prlmary enforcement

Aresponsibilltles, EPA retalns the rlght to take enforcement actions




under section 3008 of RCRA. ~ 49 Fed. Reg. . 48300, 48305
(December 12, 1984). See also, 55 Fed. Reg. 21383, 21385 (May 24,
1990);: 57 Fed. Reg. 45719, 45720 (October 5, 1992).
| Referring to the pertinent statutory provision, section
3008 (a) (2) of RCRA provides, in part:
In the case of a violation of any requirement of this
subchapter where such violation occurs . in a State which
is authorized to carry out a hazardous waste program . -
. . the Administrator shall give notice to the State in
which such viclation:-has occurred prior to issuing an
order or commencing a civil action under this section.
The question is whether "requirement of this subchapter" (RCRA
Subtitle C)‘includes requiremehts of EPA-approved State hazardous
.' waste programs. Final Decisions of the EPA have consistently held
that it does, even where the state programs are not iﬁcorporated in

Part 272. In re Southern Timber Products, Inc., d/b/a Southern
Pine Wood Preserving Company, and Brax Batson, RCRA Appeal No. 89-2

(Final Decision, November 13, 1950), slip op. at 9-11 (violations

of hazardous waste program of State of Mississippi, authorized by

EPA but not codified in 40 C.F.R. .Part 272 (see Subpafthz)); ig_;gt
CID-Cheniical Waste Management of fllingis,,Ing, RCRA Appeal'Ne 87-

11 (Final Decision, August 18, 1988), slip op..et 4-6.(viola;ions

of hazar@ous waste‘program of Illinois, auﬁﬁorized by EPA but not
codified in Part 272 until after the ﬁinal Decision was‘iésued (54

Fed. Reg. 37651 (September 12, ‘198L‘9l));' Ilg re Martin Blectronics,

RCRA. Appeal No. 86-1 (6fder on Sua_Sponte‘Review, June 22, 1987).

. ’ (ﬁioldtiens ofﬂFiorid'a hazardeus wast:e‘ prog#m, authorized by EPA

but not codified in Parpe272 (seevsubpart.K)), This position has
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beenreupperted.by fede;al courts. United States vi-T & S Bronze
Works..Inc,, 681 F.Supp. 314, nn. 1,.3 (D.C. S.C. 1988), aff‘d,
vacated in part eqd remanded, 865 F.2d 1261 (4th Cir. 1588)

(violatiens_of South Carolina hazardoue waste program, authorized

by EPA but not codified in Part 272 (see subpart PP)); Wyckoff v.
EPA, 796 F.2d 1197, 1200-01 {9th Cir. 1986) (violations of EPA-

approved hazardous waste program in State of Washington, not

~codified in Part 272 (see subpart WW)); . United States v.
Conservation Chemical of Illinois, Inc., 660 F.Supp. 1236, 1244

(N.D. Ind. 1987)

No genuine dlspute of law has been demonstrated or found W1th'
‘regard to these issues. Thus, the defense that EPA has exceeded
its aetherity by attempting to enforce the TAC is insufficient as
a matter of law.

That TWC and its successor responsibly edministered the State
‘program has no bearing on EPA’s'autherity to bring this'action.
. The situation which could bring this igsue into question would be
if the TWC or its successor had previously takeﬁ actiqn‘ageinst
‘Respondent .¥ Here, the State has not faken any such action.
Accordingly, Complainant’s motion ﬁo strike the twelfth -and

thirteenth defenses is granted.

... ¢ Cf. In re The Beaumont Company, Docket No. RCRA-III-238
(Order. Granting In Part Motion For Accelerated .Decision,
October 20, 1994) (partial dismissal based on -adjudication of

identical issues by West Vlrglnla WQB) , presently on interlocutory
rappeal to the EAB. : -
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14-15.  Respondent had no duty to close OB/OD.Site 7.
‘Respondent complied with a requirement to submit a
closure plan for OB/OD Site 7 by submitting a closure
plan for Site 7 with its Part B application in. October
1990 and by subsequently submitting revisions to the
closure plan when requested hy TWC.

Complainant’s position is that Respondent forfeited interim
status for its facility because it'withdrew its Part A application.
At _that point, all of- Respondent's existing RCRA units were
required.to have final closure conpleted within 180 days, under 40
C.F.R. § 265.113(a) . Any action taken in 1990 could not fulfill
that requirement

These defenses go to the heart of the controversy The motion
to strike these defenses will be denied.

16. EPA has no authority to assess a civil penalty for activities,

- conduct or omissions occurring prior to the effective date of

" the FFCA. .

Complainant contends that this defense only refers to
asSessment of.a penalty during a certain time period and does not-c
.assert a defense to liability, Complainant points out that while
the alleged v101ation began when Respondent first placed hazardous
-waste into the unit, penalties were assessed by EPA only for the
~daily violations that occurred after the effective date of the
'FFCA. | | | |

As Respondent contends, this defensel.may bear on the
.appropriateness of the proposed penalty For reasons stated in the

'discuss1on of defense nunber nine above, COmplainant s motion to

" strike defense number 81xteen w1ll be denied
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the defenses of thé Resbondent on the question of liability for the
violaﬁion.alleged in the cémplaint.' Respondent'’'s defenses numbered
nine, eleven and sixteen would>not bar liability as a matter of

law, but may be relevant tovthe penalty question, as noted above.

. Defenses numbered one, five, six, seven, eight, fourteen and

fifteen remain, and will be discussed below.

A. Whether the explosives burned and/or detonated in Site 7 are
~hazardous wastes - _ _ : .

In order for a material to be classified aS'hazardous waste
under RCRA, it must ﬁirst be classified as a solid waste.?

Respondenﬁ’s position is that EPA.has no authority to regulate
the thefmal Ereatment-of military munitions. - They are not.solid
wastes,lRéspondent argues, under the definition of "soiid'waste“_in

RCRA section 1004 (27):

any garbage, refuse, sludge from a waste treatment plant,
water supply treatment plant, or air pollution control
facility and other discarded material, including solid,
liquid, semisolid, or contained gaseous material
resulting from industrial, commercial, mining, and
agricultural operations, and from community activities,
.but does not include solid or dissolved material in
domestic sewage, or solid or dissolved materials in
irrigation return flows or industrial discharges which
are point sources subject to permits under [the ‘Clean
Water Act] or source, special nuclear, or byproduct
material as defined by the Atomic Energy Act . . . .

Respondent focuses on the fact that the word "including" is

followed by the only forms that matter can take (i.e., soiid,<'

v "The term '‘hazardous waste’ means a solid waste, or

combination of solid wastes.. . . ." RCRA § 1004(5)."
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liquid; semi-sblid o£ contained gaseous), arguing that the
definition provides an exclusive enﬁmeration ‘of solid wasté
gsources. ‘ L

.The.definition under the State progfam is similar. It adds
the word "rubbish," and material resulting from "municipal"
éperationsrand‘ﬁinstitutiqnal" activities. Tex. Health'&-Safety
Code Ann. § 361.003(38) (Vernon 1992). Respondent aéserts that
' matefial resulting from military activities is not included, citing
| lahguage from a federal court decision: " . . . the scope of this’
definition [RCRA § 3004(27)]‘in referring to ‘solid waste,’ a term
of art under [RCRA], excludes milita:y'hazardous wasteg from its
coverage." Barcelo v. Brown, 478 F.Supp. 646, 669 (D.P.R. 1979),
arf’'d, 6432 F.24d 835 (1st Cir. 1981), cert. denied, 454 U.S.‘Bls.
Respondent also‘points to EPA's decision not to include military
firing ranges and impact a:eas\aSE“sdlid waste'managemen; units™
wherein EPA stated, “[tjhere ig a strong argument that uﬁexploded
ordnance fired during target préctice is not discarded material
~ which falls within the regulatory definition of ’‘solid waste;'"' 55
Fed. Reg. 30798, 30809 (July 27, 1990). |

Respondent'also emphasizes‘Complainant's failure to comply
with the requirement\in-Sedtion 3004 (y) (section 107 of the FFCA)
for EPA to promulgate regulations “"identifying when 'military

munitions ~become hazardous waste for pUrposes of [RCRA]™ by
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April 6, 1993fy Respéndent argues that this provision would -be
unnecessary if military munitioﬁs had always been subject to RCRA.
Waiver of sovereign immunity for thermal'treatment of military
munitions has not been resolved, and must be construed in favor of
the sovereign, Respondent adds.

Distinguishiné and disagreeing with language in the Bargelo
opinion, Complainant argues that the language of RCRAISection
1004 (27) 'is broadly written and has been expansively interpreted to
includé any nﬁterials which are discarded, absent an explicit
eiemption. While military munitions are not specifically
enumerated, they are not exciuded.\ Also, the facﬁ that exemptioné
;are'created in section 1004(27) for domestic sewage, point source
1and Atomic Eﬁérgy’ Act nuciéar-related material indicétés £hat
Congress ‘iﬁbended .broad jurisdiction over discarded ‘material.
Complainant emphasizes the distinction of s@me hazardous materialé
which are not fegulated under RCRA prior to being'discarded and
those thch are regulated because they are discard;d. V'Aiso,
Respondent ‘admitted .that the Site 7 unit is used soleiy for
destruction and/or disposal of discarded munitions and other
materials, including flares, aircraft starter cans and a ﬁide ﬁange

of explosives.

¥ Section 3004(y) states ags follows, in pertinent part:

"Not later than 6 months after October 6, 1592, the Administrator
shall propose, after consulting with the Secretary of Defense and
appropriate State officials, regulations identifying when military
munitions become hazardous waste for purposes of this subchapter

. « . Not later than 24 months after such date, and after notice
and 'opportunity for: comment, the Admlnlstrator shall promulgate
such regulations." S o : ,
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- Complainant cites the'federal_regulatory definition of "solid

waste" in 40 C.F.R. §.261.2{ in pertinent part:

(a) (1) A solid waste is any discarded material that is
not excluded by § 264 4(a) . . . or that is not exciuded
by variance ... .

(2) A discarded materlal is any material which is:

(i} Abandoned, as explalned in paragraph {b} of this

section. . . . .

(b} Materials are solld waste if they are abandoned by-
being: .

(1) DlSpOSed of; or

- (2} Burned or 1ncinerated e e -

Complainant reasons that the explosives are materials which were

- abandoned bY'being burned or incinerated, so tney are golid wastes.

Complainant asserts that.the munitions treated in Site 7 also_meet
the definition of a reactive hazardous waste, which is agsigned EPA
hazardons waste number D003, under 40 C.F.R. § 261.23.
Complainant contends tnat military muniﬁions are not exempt
from RCRA, as section 6001 specifically reqﬁires federal faciiities

to comply with requirements for hazardous waste disposal in the

same manner as any person sub]ect to such regquirements. The open

burnlng of military munltlons was - speciflcally referenced in the
May 19, 1980, Federal Register announcement of the regulations
being promulgated under RCRA. 45 Fed. Reg. 33217 (May 19, 1380)}.

As to .section 3004(y) of RCRA, Complainant argues that

Congress could not possibly have .ordered EPA to promulgate

regulations for -a category of materials which is not currently
w1th1n the deflnltlon of SOlld waate Complainant also argues
that, if Congress 1ntended to dlvest EPA of jurasdlctlon over

military munitions, it could have expllc1t1y done so or ordered tne
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Depaftment of befenée.to reguléte such materials.  This is even
more clearly in ordef where EPA has interpreted military munitions
to be hazardous waste,_and Congress has amended and reauthorized
RCRA on.several occasions. (September 26 Response, attachmentS'l-
9). | |

In reply, Respondent points.out a Federal Register notice
wherein EPA stated that military firing ranges and impact areas are
hot Fsolid waste management units" and unexploded ofdnance is not
"solid waste." ‘The'notice also écknbwledges that the Barcglg‘case
"has suggested thatbmateriéls resulting from uniquely military
activities engaged in by ﬁo other parties fall outside the
definition of solid waste . . . .n 55 Fed. Reg. 30798, 30809
(July 27, 1990). Respondent-disagrees that.the nine attachments td
" the September 26 Response show that EPA has consistehtly
interpretéd military munitions to be hazardous waste. Respondent
notes the distinctive treatment given to civilian munitions and
military mﬁnitions, pointing out that materials left on a

commercial firing range are governed by RCRA, but munitions

remaining on a military firing range are not. Connecticut Coastal
Fisge;mag’s Association v. Remington Arms Co., Inc., 989 F.2d 1305
(24 Cir. 1993); 55 Fed. Reg. at 30809. | -
‘Réspondent points out EPA’s determination in a 1etter; dated
November 30, 1984, that bullets are .not hazardous.wastes because
'théy do not meet the test for‘reactivity; (Respondent’s prehearing
exchange, exhibit Y; September 26 Résponsé, ‘attachment 1) .

"Additionally, Respondént avers that Complainaht has not
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specifically pled .nor ‘demonstrated that the munit.:ions'treated in
Site 7 meet that test, i.e. reactivity to certain heat and shock
coxiditions. - According to Respondent, 'Comp]_..ainam: has not
demonstrated that the munitions at issue are hazardous wastes.
Also, _ﬁhis isb‘a material lfact]which is in dispute, Respondent
asserts. Respondent adds that the fact 'that Congress adopted -
section 3001(y) and did not amend section 1004(27) indicates
adoption bf the judicial interpretatidn in Barcelo and the Federal
Register notice, Ss_Fed. Reg. 30789. |

As to the definition of “sdiid waste" in RCRA section
1’00l4(27) ' ReSponden't's inteﬁ_:‘pretation has no ‘m.erit. ' It-is ‘clear
-that wastes resulting from military activities are not to be
excluded. |

The sbatutoi‘y definition does not indicate an exclusive list
of sources of solid waste. Solid waste is ﬁot_ iimited to material
resulting frorﬁ ';industrial, corrunerciél_, mining, .and a'gricu_ltural
opérations“‘_and "community act':ivitie“s. " Respondent’s argument that
the preceding words, ". . . discarded material, ’iricluding solid‘,
liquid, semisol"id, 6r contained_ gaseous materi‘al" nécessarily
renders the list of sources exclusive is not persuasive. Accdrding
to Respoﬁdent’s logic, an a>n_alog'ous but simpler phrase, "discarded
material, including every kind of material which comes from
factories ana farmsr but does not include nuclear material" would
nécessarily‘"exclude' discarded matlerial from any ‘other source.

Courts  have repeat‘e'dly interpre_ted the‘ word "'ihc"lude'" or

“including” to be ‘a term of enlargement and not a word of
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limitation. zZ v a ipping, 932 F.2d 218, 225 (3d

Cir. 1991); Exxon Corp. v. Lujan, 730 F.Supp. 1535, 1545 (D. Wyo.

1990), aff‘d, 970 F.2d 757 (10th Cir. 1992) ("The use of the word
'includes’ rather than ’'means’ in'a~definition indicates that what
_follows is a nonexclusive list which may be enlarged upon");

Chemehuevi Indian Tribe v. California State Board of Equalization,

757 F.24 1047, 1054 {(9th Cir. 1985); Pfizer, Inc. v. Government of

India, 434 U.S. 308, n. 9 (1978) (definition with ‘the word

"include" is inclusive’rather than exclusive); Highway &‘Citv

Freight Drivers, Dockmen & Helpeis; Local Union No. 600 v. Gordon,
576 F.2d 1285, 1289 {8th Cir. 1978), cert. denied, 439 U.S. 1002;
eri " Fed. of Television & Radio Artists, Washington Baltimore

Local AFL-CIO v. N.L.R.B., 462 F.2d 887, 889-90 (D.C. Cir. 1972);

Automatic Devices Corp. v. Sinko Tool & Manufacturing Co., 314 U.S.
94, 95-100 ({(1941) ("the term ’‘including’ is not one of all-

embracing definition, but connotes simply an illustrative

application of the general principle"), citing, Phelps Dodge Corp,

V. ﬁ.L.R.BL, 3;3 Uu.s. 177, 189 (1941); - Helvering v, Morgan’s Inc.,
293 U.S. 121, 125 (1934); American Suie;g‘cOmpanx of New York v.
Marotta, 287 U.S. 513, 517 (1932)f(ﬁIn definitive proviéions of
statutes and .other writings, ‘include’ 1is frequently, if not
generally, used as a word 6f extension or enlargement rather than
one of limitation or enumeration"}; City of New York v. Exxon
Corp., 697 F.Supp. €77, 684 (S-D.N;Y. 1988); Mayor & Board of
Aldermen v. Dréw Chemical Corp., 621 F.Supp. 663, 666 (D. N.J.




34
1985); U.S v. Thevis, 474 F.Supp. 134, 138 (N.D. Ga. 1979). But

‘cf. Minnesota ex rel. Pearson Vv, Probate Court of Rams ount?

Minn., 309 U.S. 270, 273-4 (1939) (Use of word "include" defined
the entire class of persons to whom the statute applies, not a
portion of a larger class, where Court opined it "should not adopt
a construction of the provision which might render it of doubt ful
validity.")
It has been noted:
A term whose statutory definition declares what it
"includes" is more susceptible to extension of meaning by
construction than where the definition declares what a
term "means." It has been said the word "includes" is
usually a term of enlargement, and not of limitation

. It, therefore, conveys the conclusion that there are
other items includeable, although not specifically

enumerated . . . .
Federal Eléctign Commission v, Massachusetts Citizens for Life, 769

F.2d 13, 17 (1st Cir. 1985), aff’d, 479 U.S. 238 (1986) (quoting
2A N. Singer, §utherl§nd Statutes and Statutogz Construction 133
(4th ed. 1984) (quoting Argosy V. ﬁennigan, 404 F.2d 14, 20 (5th
Cir. 1968)). | |

The conclusion that Congress intended the word mincluding" to
indicate enla:gement rather than limitation, is strengthened by the

fact that exclusions are enumerated in the definition. United

States v. Newman, 982 F.2d 665 (1st Cir. l992)'.(enumeration of
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specific exclusions from operation'of the statute is an.indicaﬁion
‘that‘ the statute should apply to 'ell cases. not specifically
excluded); In re Gerwer, 898 F.2d 730 (Sth cir. 1990) (exprese
‘enumeration of exoeptions'indicates‘that'other exceptione should'
not‘be implied);‘.Palmer-v.‘Uniteg States, 472 F. Supp. 1068 (D.
Hawaii 1990}, aff'd, 945 F.2d 1134; U.S. v. Goldbaum, 879 F.2d4 811
'(iOth.Cir. 1989). Therefore, an éxclusion for munitions or other
wastes resulting froﬁ.military actifi;ies‘is not indicated ih‘the
definition of "solid waste" in section 1004(27) Of RCRA.

In addition, the EPA’s broad interpretation of "golid waste"
in 40 C.F.ﬁ. § :261.2, 'and the letters submitted with ~ the ‘
September 26 Response (attachmente 1-9), which contain releﬁant
1nterpretatlons and appllcatlons, lend support to this conc1u91on

The Barcelo V. Brown case predates both the regulatory

definltlon of solid waste and the regulatlons promulgated on
May 19, 1980. The sectlon of those regulations which addresses
open burning and waste explos;ves, 40 C.F.R. Part 265 Subpart p,
and the preamble discuseion, specifically ‘reference thermal
‘treatment of mllltary exp1051ves and the involvement of the

Department of Defense

[(a] ban on open burning of hazardous wastes was contained
in the General Facility Standards section of the proposed
regulations. .- . . Comments received on the proposed’
standard centered around the military’s need to dispose
"of exp1031ves in the open. The Agency agrees that open
burning and ‘open detonation  are c¢urrently the only
"alternatives for dlsposal of most munitlons, and thus a
modified and more detailed version of the proposed -
. variance for waste exp1051ves has been retalned in thef

final rules
* ok ok %
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The Agency has decided to allow open burnlng and open
detonation .of waste exp1051ves during the interim status
period, provided that it is conducted at minimum
distances from the properties of others. These minimum
separation distances were developed and published by the
Department of. Defense. * * * * (45 Fed. Reg. 33217 (May
19, 1980) (Complainant's prehearlng exchange exhibit
73). : : :

§ 265.382 Open burning, waste explosives.
Open burning of hazardous waste is prohibited except for
open burning and detonation of waste explosives. Waste
explosives include waste which has the potential to
detonate and bulk military propellants which cannot
" safely be disposed of through other modes of treatment.
45 Fed.  Reg. 33251 (May 19,  1980) (Complainant’s
prehearing exchange exhibit 73}. :

.This rule is an EPA 1nterpretat10n of RCRA thus, assuming

that RCRA § 1004(27) is amblguous deserves deference . in the

absence of Congre581onal lntent to the contrary. Chevron U.S.A. v,

N.R.D. C . 467 U.s. 837, 843 (1984).

The July 27, 1990, Federal Register notice pointed out by
Respondent"does :pote conflict = with Complainant’s ‘position.
Respondent focuses mefeiy on EPA’S comment eonéerning Barcelo v.
Brown, but the passage as a whole,‘eoncludiﬁgbthat militafy firing
ranges‘and impact areas are "not solid waste mahegemene units, ©
does not support'Reepondent's arguﬁent. It reads aé foiieﬁs:

The RCRA program has idehtified eertaanspec1f1c units

© and waste management practices at facilities about which
questions have been raised concerning applicability of -

the definition of a solid waste management unit. . One
such question relates to military firing ranges and
impact areas. Such areas are often potentially

hazardous, due to the presence of unexploded . ordnance.
EPA has decided that - such areas should not be considered
'80lid waste management units. There is a strong argument
that unexploded ordnance fired during target: practice is
not discarded material which falls within the regulatory
definition of "solid waste." | Ordnance that does not :
.explode, as well as fragments of explodedaordnance,.would
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‘be expected tg land on the ground. Hence, the "ordinary
use® of :ordnance includes placement on land. Moreover,
it is possible that the user has not abandoned or
discarded the ordnance, but rather intends to reuse or
recycle them at gome time in the future. In addition, .
. . Barcelo v, Brown . . , has suggested that materials
resultlng from uniquely military activities engaged in by
no other parties fall outside the definition of solid,
waste, and thus would not be subject to section 3004 (u)
corrective action.. (55 Fed. Reg. 30798, '30809. )

Thus, EPA’s concluelon was based on a finding that certaln
mater1al namely unexploded ordnance at m111tary firing ranges and
impact areas, is not _;ggg;dgd materlal, whlch ig the 1ssue upon
-which' the Barcelo  case turned; and to which the regulatory
definition of solid waste (40 C.F.R. § 261.2) is addressed. EPA’s

concluslon, and the reference to Barcelo,? are. not'based upon
~construing section 1004(27) of RCRA to exclude dlscarded materlal
resulting from military operatlpns.

Furthermdre, if section 1004 (27} were so construed, then the
generation, transport, treatment; storage or dispesal of ggg waste
that is hazardous and wnich.resnlté frommilitary activitiee, would
not be gqvetned'by_RCRA or a state hazardous naste prOQran under
'RCRA.r Th;e'result ﬁouldfbe absolutely irrational. Cleafly\the-
military, including Respondent, has acknowledged since at least

1980 the regulation of its hazardous wastes under RCRA. See, 'e.g.,

¥ A passage to which EPA was likely referring in the Barcelo. -

opinion is the following: "it is obvious that Defendant Navy’'s
-_mllltary activities, although causing the 1nc1dental deposition of
debris are not the discardihg of material." While the sentence
continues, "nor are they the result of an 1ndustria1, commercial,
mining or agricultural-operation,” this is an alternate basis for
the court’s conclueion, and one that is no longer valid since EPA
" included military munitions ln the May 19, 1980, regulaticons, 45
:Fed Reg. 33217,,33251 o ' '
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Cfdss-motion ‘exhibits I:I, J, L; Conmplainant’s prehearipg exchange_,
.exhi.bits 15, 16, 17, 18. |
EPA’s a_lleged failure to comply with lsection 3004 (y) of RCRA
ié not as significant a failure as Responder_it: believes.-' It
provides, in pertinent part: -
(1) Not later than 6 months after October 6, 1992, the
Administrator shall propose, after consulting with the
« Secretary of Defense and appropriate State officials,
_regulatlons identifying when military munitions become
hazardous waste for purposes 'of this subchapter . .. . .
Not later than 24 months after such date, and after
opportunity for notice and comment, the Administrator
shall promulgate such regulations.. -
"Thus, i_n April 1>993 the pro‘po.sed -regulations were due, and in
April 1995, the f1na1 regulatlons are due.

' More importantly, however, the issue spec1f1ed by Congress‘ is
not whether military munitiOns are hazardous wastes, but when such
munitibris ‘become hazardous waste. In other words, the issue is notv
wﬁether‘military munitions are hazardous, ' but wheh t_hey become
waste. This refers to the transition _b__etween_ munitions being in

‘  use and,bein’g "discarded, " _which is not altogether c'lear 1n ligh'tf
of possible vr_'euée‘,' reclamation, or re‘cy;':IIing, and as evidenced '.by
the Barcelo opinion, the Jul'y‘.27, 1990, Feder.a.l-_. Register notice,
and official .correspondence . from -EPA. .(Sept'ember' 26 - Response,
attachments 2, 4). 'fherefore, any. alleged failure of the part of
'EPA to comply w1th section 3004 (y) does not render all military
munltlons outs:.de the definition of hazardous waste.

Complalnant need not show that the munltlons treated in Slte'

.._ 7 _met any cex_‘ta:_.n heat and__shock cond_ltions ‘to- establlsh suc_h

7
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AAgeﬁcy, an official Agéncy'interpretation, or a standard which is
generally.applibable. EPA has not repreéented'it to be as such,
and_it is not in a format. to be ‘deemed as such. Therefore, EPA.is
not requifed'to apply.the tesﬁs described ih.the'memofahdu@-pb
establish that the waste burned and detonated in Sité 7 is reactive.
haiardous'Waste. |

.Respondent>has"not présented;any evidence or argument to
support a clainl that such. waste'_is not ‘"reactive" withip ‘thé
meaning_of'40 C;F.R._§ 261.23(a) . Respbndent merely states that it
"isg unawére of whethef any of thé military_munitiOQS'thermally
treated'at'oB/OD Unit 7 .’responds’ or.'reacﬁsf to these heat and,
shock conditioﬁs," referring to‘the memorandum dated November 30,
'1984.; On the other hand, Complainant ﬁas established primé fécie
}thatbvéuch munitions are reactive hazardous waste. Respondent
admitted that the-items.treated in Site 7 are reactiQe hazardous
waste in its Part A 'and/ Part B permit applications, dated
August 23, 1989;_&nd October 1990, respectivély..‘(Cross-motionA
» exhibit J at Table iII~1, éxhibit‘L at II-18.) | | |

Furthefmore, it'is-éontrary to common sénsé.to deny that any
of the materials treated in Sité '7.Were.reacti§e;  Respondent
states that the items treated in Site 7 were all military
' mﬁnitions, whiéh is a broadér category than QrdnanCe, and which is
defined in an Air Forée.policy document as follows,_iﬁ part:

A :device charged with =~ explosives, propellants, 

- pyrotechnics, initiating composition, or biological or
chemical material- . . . . Material used in discharging

firearms or weapons that throw projectiles or ‘initiate
fire, disperse, or convey agents of warfare. . . . In
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deneral, nonnuclear mnnitionSfinclude‘tOxic, nontoxic,
biological, incendiary explosives, smoke agents, bombs,
chemical spray tanks, warheads, rockets, explosive
components of catapult and -canopy remover devices,
" explosive - demolition = materials, grenades, mines,
‘pyrotechnics, and all types of devices used in igniting

and exploding them, such as, primers, detonators, fuses,
cartridges, squibs, boosters, igniters, blasting caps and
bursters.. Also included are inert, sectionalized or
empty models of live rounds and drill munitions and or
explosive material.
 (Cross-motion, n. 8, exhibit AA.) 'Respondent listed the following
items as waste disposed of in Site 7 in the revision of its
Notification of'Hazardops Waste Activity, dated August 11, 1989:_
sticks TNT, dynamite, water gel, C-4, military ordnance, detonation
cord, Small_ arms, flair, pyrotechnics, aircraft associated
components, thermal'batterieS{'egress components. (Cross-motion
exhibit H.) Respondent-providéd a detailed description of wastes
treated in’' Site 7 in its Part B permit application'dated”October
1990 (Cross-motion, exhibit L at Tables II-D-1 and II-D-2). A
serious contention simply cannot be made that none of these items,
when exposed to "a strong initiating source or if heated under
confinement, " would explode.

Because Complainant has demonstrated prima facie' that the
munitions treated in Site 7 are reactive hazardous waste, and
Respondent has not presented any specifié facts to the contrary, no
genuine»disputé of material fact exists, and as a matter. of law,_

such munitions are hazardous waste governed by RCRA.

N



'II' *
, B. Whether Respondent wag a tho o_operate Site 7 under
interim status v o

Sectlon 3005(e) (1) of RCRA\sete forth the conditions for

obtaining interim status:

Any person who—— :

() owns or operates a facility required to have a permlt

under this section which facility--

(i) was in existence on November 19, 1980, or

(ii) is in existence on the effectlve date of statutory

or regulatory changes under this chapter that render the
. facility subject to the requirement to have a permit

under this section, _

(B) has complied with the requirements of section

[3010(a) of RCRA], and

(C) has made an application for a permlt under this-
section
shall be treated as having been issued such permit untll_
such time as final administrative disposition of such
- application is made . . . . This paragraph shall not
apply to any facility which has been previously denied a
' permit under this section or if authority to operate the
facility wunder this section has been previously
terminated. ' '

Respondent admits that the Base did not obtain interim status
for any OB/OD units in 1980. (Motion;'exhlblts B and C Cross-
motion at 8.) In its 1980 Part A appllcatlon Respondent d1d not
apply for authorization to operate any.hazardons waste treatment or .
disposal unit, and did not file notification. of burning of
hazardous waste in the existinQ OB/OD unit, Site 6, Intefim status -
for the Base covered only the storage of hazardous.wastes listed int
the Part A'application submitted in 1980, and did not eover OB/OD
activities. "The Site 7 nnit was not in existence on Novembet’19,
1980; burning and/or‘detonating ﬁilitary enplosives in Site 7 began

in 1982. (Answer Y9 19, 33.)
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Complainant~.asse£ts that Respondent never quaiified. for

interim status to treat or dispose of hazardous waste or for any

OB/OD unit, and that the wastes being burned and/or detonated in

Site 7 were béing disposed of -in.a hazardous waste management unit

‘without a permit or interim status. The Base voluntarily chose not

to. submit a Part B application for the facility by November B8,
1988. Interim status for the entire faciiity‘was forfeited as of
1982 and, ability to qualify for newly regulated units..was
terminated, under RCRA '§ 3005(e) and 40 C.F.R. §§ 270.70(c) and
270;73(g). The:revised Part A application submitted by the Base,
listing thé Site 7 OB/OD activity, was not filed prior to
commencemeﬂt of burning of explosives in the Site 7 uniﬁ; it waé,
:filed in 1589. © By that time, Respondent’s abiiity"tb obtain

interim authority to operate was irrevocably lost, Complainant

' concludes, under RCRA § 3005(e) (1) and 40 C.F.R. § 270.70(¢). 50

'Fed. Reg. 28702, 28723 (July 15, 1985).

Respondent -replies that wupon filing of_ a revised Part A
application'in 1889, it was under the iﬁpréssion that it had
satisfied the provisions of 40 C.F.R. .§ 270.72 for changes in
interim status. The TWC tﬁen "establ;shed a course of conduct for
the Air'Force to follow by allowing {it].to continue operating

OB/OD Unit 7." = (Reply at 22.) Therefore, Complainant cannot

revoke TWC’s decision to allow it to operate, abruptly changing .

discretionary agency practice or interpretation, .upon  which

Respondenﬁ reasonably relied.
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Respondent adds that under RCRA section 3005 (e) (1) (A) (ii) ¥
it could not be required to submit an amended Part Avapplication

until June io, 1988 six months .after the regulatory' changes

requlrlng the fa0111ty to have a permlt, when 40 C.F.R. Part 264

subpart x.was promulgated. 52_Fed. Reg. 49694 (Dec. 10, 1987).

Respondent argues that interim status cannot be forfeited

since 1982 for failure to file a Part B applicatibn'by'November 8,

1988. Instead' interim status for hazardous waste storage for the.
Lackland Air Force Base was lost on November 8, 1992, under section.
3005(c) (2) ¥ But, in 1989 and 1990, Respondent-emphas1zes,‘1t

submitted,Part A and Part B applications for treatment of hazardous

The provision Respondent refers to. provides: "Any person

1o/
who . . . owns or operates a facility requlred to have a permlt
under this section which facility. . ... is in existence on the

effective date of the statutory or regulatory changes under this -
chapter that render the facility subject to the requirement to have.

a permit under this section . . . shall be treated as having been. -
issued such permit . . . ." Section 3010(b) states, in pertinent
part: "The regulatlons under ‘this subchapter . . . shall take

effect on-  the. date six months after the date of ;promulgatlon
thereof . . . ." : '

W section 3005(c) (2) of RCRA prov1des pertinent part.

"Not later than the date eight years after November 8, 1984, in the -
case of each application for a permit under this subsection for any

~facility . . . which was submitted before' such date, the

Administrator shall issue a final permit . . . or issue a final
denial of such application. . . . Interim status under subsection
(e) of this section shall terminate for each facility . . . on the

expiration of the . . . eight year period referred to . . . unless
the owner or operator applies for final determination regarding the.

issuance of a permit under this subsection within -- . . .. four -

years after November 8, 1984 ., .. ,.:."
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Annex were assigned sepatate'registratiOnrnumbers. In 1981, those
registration numbers were cancelled and they were assigned only ene,
number by the’ aéency -which took over jurisdiction. {See,
énmplainant‘s_prehearing exchange, exhibit 38, pp. 2-3.) “Ambiguity
exists also as to wnether rfacility" and "Respondent“ refer to the

Base, Annex or both. (e.g., Motion at 38 ". ‘. . Resporndent-

foffeited and lost interim status for’the_entire facility in 1982.
| . ,-Respondents {sic) interim status and ability to qualify for
‘newly regulated units was terminated by failing. to ,file,‘ by
Nbveﬁber 8, 1988, a PartrB'appiiCation.")

'Thencomplaint asserts, in paragraph 15, that Respondent had
‘interim status for. "the Facility." From the context. of the
‘surrounding paraéraphs, this assertion‘appears to refer'to the
Annex, and interim status having been achieved pursuant to the
notification and Part A permit application filed in 1990. The.
complaint also alleges that Site 7 did not qualify for interim
gtatus. .(Csmplaint 19 25 32.) Yet, in its Motion and Reply,
‘Complalnant asserts that Respondent "forfelted 1nter1m status for
the entire facility in 1982." (Complainant’s Motlon'at 29, 33, 34,

38

-

September 26 Response at 5.) The latter asserticn is based on
the Base’s statement to TWC in a letter, dated May 14, 1985, "As
you know, Lackland ferfeited its ‘interim status’ for nazardous
waste storage in September‘1982, and therefore, became subject to.
the short-term 90-day hazardous waste accumulation limitation . ;
. ." 1In a letter to the TWC{ dated September 20, ‘1982 the Base
‘stated that it did not plan to submlt the informatlon required to-
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complete Part B . of the permit application. (Complainant’s
prehearing exchange exhibits 49, 51.f

' Despite the émbigui;ies, ip‘can.be_deduced that iﬁteriﬁ status
was achieved by the Annex pursuant to the 1990 Paft,A application
for the activities listed therein,? except for the activity of
hazardoué wagte treatment-in the OB/OD uniﬁs, which exception
ﬁespondent disputes.

_The distinction, betwéen Respondent’s attainment of‘i?terim
sta;us for storage and failure to attain it for the OB/OD units, is
based upon the failure of the‘prgceding oﬁerator,‘the Base, to
properly includé the OB/OD. activities in its Part A application.
The other adtivity listed in the 1990 Part A application, storage
of hazafdous waste, | was listed in the- Bage's 1980 Part A
.appiigation.r Thus, authority for the Annex to operate a hazardous
waste storage facility derived from the Baséfs authority to operate
a storage facility.

.The Base’s assertion in ‘1982, that iﬁtérim status for
" hazardcous waste storage was forfeitéd, does not preclude the
attainment by the Annex of. interim status for suchﬁkactivity.
Complainant has made a judicial édmission in'paragraph 15 of the
- complaint that thé facility had attained interim status. Such an
admissibn is.binding. Amerigan Ii;le‘lhsurance Co. v. Laggléw
Corporation, ‘961 F.2d 224, 226 (9th Cir. 1988) (A statement in a

¥  See Complainant’s prehearing ‘exchange exhibit 35, Table
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complaint, énswér or pretrial order is a judicial admission); 9
Wigmore, . Evidgpgg, §§ 2589, 2596 {Chadbourn rev. 1981}). An -
admission in 'a_:némorandum of law or brief, however, may not
necessarily be held binding. ;861IF.2d at‘226—227. The complaint
has not been amended to.withdraw the admission. Consequently, any
‘'statements made in Complainant’s motion and reply which méy be
construed contrafy to the admissioﬁ will notAbe 80 construed.
Moreover, the TWC did not regard the Base’s interim status as being
terminated until 1592, as a letter to the Base, responding to its
failure to respoﬁd to correspondence dated June 12, 1991;:
indicates.® There is no evidence in the record thatlinteriﬁ
status for the Basé or the Annex wasg"terminated“~any time beforé'
1892.

While ﬁespondent derived ;nteriﬁ_stétus authoripy for storing
hazardous‘ wagte frqm the Base’'s 1980 Part A application(
authoriéation for‘treating hazardous waste in the OB/ODrunits was
not obtained.- Such authorization would necessarily have been
obtained from eithef of two possible sources:' (1) the Base's 1930
Part A application anq 1989 submittal to revise it, of (2) the
Respondent’s 1990 Part A application.

Before Respondent ackn0w1edged its responsibility for handling
hazardous waéte,by submitting afpermit application,‘thewbperation

of "Site 7 was élready in 'violation of applicable regulatory

4

¥ rBecause your. faC111ty did not. file a.Part B .
application by November 8, 1988 . . . your fac111ty loses interlm;-
status on November 8, 1992 " " Complainant’s prehearing exchange, .
exhibit 53 ' : - ‘ ' ‘
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unit, énd td'add treatment as a new hazardous Qaste activity; as._
these items'were not listed in the 1980 Part A permit application.

Sincé 1980,‘ under federal 'reguiations-,goﬁerning interim

status,”’

"Neﬁ hazardous wastes not previously identified in Part
A of the permit:application may be treated, stored, or disposed of |
at a facility if the owner Or operator submits.a revised Part A
pefmit application prior to such a change." 45 Fed. Reg. at 33434’
(40_C.F.R. § 122.23(c) (1) (1981), recodified April 1, 1983 at 40
C.F.R. § 270.72(a) (1)) (emphasiS’ added) . Processes for the
treatmeﬁt, storage. or disposal of hazardOus waste may be added or
changed "if the owner or operator submlts a rev1sed Part A permit
appllcatlonT prior to such change - (along with a justlflcatlon
eiplaihing-the-need for the change) and the Director approves the
change." 45 Fed. Reg. at 33434 (40 C.F.R. § 122.23(c)(3) (1981),
recodified at 40 C.F.R. § 270.72(a) (3)) (emphasis added). The
regulations later also provided that newly regulated units may'be
added if a revised Pért‘A'permit application is submitted on or
before the date on which the unit becomes subject to the new

requirements. 40 C.F.R. § 270.72(a) (6).

¥ It is appropriate to note here the points in time at Wthh
State or federal hazardous waste laws pertinent to this case

“applied. ' The federal hazardous waste program was .in effect in
Texas until its base program, including permitting, was authorized
by EPA on December- 12, 1984. (49 Fed. Reg. 48300.) The interim

status program of Texas became effective on March 15, 1990 (55. Fed.
- Reg. 17318, March 1, 1990), and the State miscellaneous units
program was effective in Texas on December 4, 1992 (57 Fed. Reg.
45719, Oct. 5, 1992). The federal mlscellaneous units: program, 40
- C.F.R. § Part 264 Subpart X, was not effective ;n Texas. (52 Fed.
- Reg. 46946, 46961 (December 10, 1987)) : :
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When the State -pfogram went into effect in Texas, the
obligation td submit revisions to the  Part ﬁ permit appliqatioh
femainéd. 40 C.F.R Part 265 Subpart P, governing waste explosives,
was incorporated by reference in the Staté interim standards at 31
"TAC § 335.112(15). Under the‘fexas Consolidated Permit Rules (31 -
TAC Chapﬁer 305), owners or operators of hazardous wagte management
faéilities who qualify for interim status "ghall file a revised
Part A épplica:ion with the executive director for any of the
following changes during interim status: (1) new hazardous wastes
not identified in the original application are stored, proéesséd or
disposed of at the facility; . . . (Bf'changes in the‘prbcesseé
'for'management of the waste occﬁr or additional processes are added

. + . {(5) newly regulated units for the storage, processing, or

disposal of hazardous waste are added." 31 TAC § 305.51(a). Such

changes must be féy;ewed and approved by the executive director of
the state agency implementing the progfam. 3i TAC § 305.51(b). 1In
decidiﬁg whether to apprové the proposed change, the exécutive
director may—considér the reqﬁirements of 40 C.F.R. § é70;72. Id.

The regulation, 40 C.F.R. § 122.22 (1981) (recodified at 40
C.F.R. § 270.i0), which is applicable to étates under 40 C.F.R. §
123.7 (1981) (recodified at § 271.14(d)), sets forth requirements

for'updating ﬁérmit.applications for facilities which have filed a

" “Part A but not a Part B permit application. It provides that an

owner or operator‘ﬁShall file an amended Part A permit application:
L(iiil As necessary to comply Qith provisions of . § 122.23

[recodified at § 270.72]‘for.changes during interim status or the
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analogous provisions of a[n] [approved] State program." 45 Fed..
Req. at 33433 (40 C.F.R. § 122.22 (c) (1) (1981), recodified at 40
C.?.R. § 270.10{(g)(1)). "The owner or operator of a facility who
fails to comply with the updating requirements of paragraph (c}(;)_
[later (g)(l)]'of this section does not receive interim status ee-
to the wastes not covered by duly filed Pert A applications}" 45
Fed. Reg. at 33433 (40 C.F.R. § 122..(0) (2) (1981), recodified at 40 |
C.F.R..§:270.10(g) (2)). |

Therefore, Respondent could'not have received interim stahus-
‘to operate Site 7 ffom the ~Base’s Part A application and 1989
revision, hecause the requiremeh;s for updating the Part A permit‘
 application were not met. |

Alsc, Respondent could not opeﬁate Site 7 under interim.statue
‘authority on the basis of its Nevember'1990 Part A application.
Because the updating‘requiremente were hot met for adding treatment
of reeCCive hazardous - waste to the 1980 Part A application,
Respondent couid obtain interim status to operate Site 7 only if
the OB/OD unit was considered to be a "facilihy" for ‘which
Respondent ie independently applylng for interim status.
Respondent had to meet the criteria for 1nter1m status in RCRA
section 3005(e). The first criterion is that the facility is: (1)
a facility ﬁhich was in‘existence.on November 19,‘1980, or (2) a
facility which is in existence on the effective date of stahutory
or regulatory changes that render the fac111ty subject to the
requlrement to have a permit See also, 40 C. F.R. § 270. 10(e) (1) .

The second and thlrd criterla are that the owner or operator must
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have "complied with the requirements.of seetien 6930(a) of\this
title [3010(a) of RCRA]," and made an application for a permit.

~ As to the first criterion, Site 7 was hot in existence on.
Noveﬁber 19, 1980. That is also the date on which 40 C.F.R. éart
265-Subpart P, concerning open burning and waste explqsives, and
Part 261,.identifying reactive hazardoﬁs.waste, became effective.
 Because November.19, 1980, is the effective date of the regulations
whichbrendefed Site 7'subjeet to the'tequiremeﬁt to have a permit,

it could not obtain interim status as a HWM facility.!¥ - Instead,

¥ Tt is noted that there were no standards for permits for
~ OB/OD units until the promulgation of Subpart X on December 10,

1987. (52 Fed. Reg. 46946, 46947.) The preamble to Subpart X
includes the following discussion: ‘

‘The Agency is -aware” . . . that certain existing and.
future hazardous waste management ©practices and-
technologies do not or may not fit the description of any

.of the units covered by the existing regulations. If
"they do not fit these descriptions, then they cannot be
fully permitted and can only operate as interim status
‘facilities. This is not desirable because it prevents
the construction of new units or expansion of existing
units. For example, thermal treatment of hazardous waste
in units other than incinerators, boilers, or industrial
furnaces may not be fully permitted because such unltS‘
are not at present. covered by Part 264 or Part 266. This'
means that existing units with interim permit status
under Part 265 may not receive a full Part 264 permit.

x - % * * :

The Agency promulgated interim = status standards
applicable to open burning/open detonation units ‘in
Subpart P of Part 265 (§ 265.382) on May 19, ‘1980 (45
Fed. Reg. 33251). T :

52 Fed. Reg. at 46946-46947, 46952,

: Thus, under federal law, OB/OD units could operate only as
interim status facilities, as they were not able to receive a full
40 C.F.R. Part 264 permit until after Subpart X became effective.
However, the identification of reactive hazardous waste, in 40
- C.F.R. Part 261, triggered the requirements for notlflcatlon under
RCRA § 3010 and for permit appllcatlons under RCRA § 3005, for all
(contlnued .)

13
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.it'wsuld berconsddered a "New Hazardous Waste'Managemenf facility, "
one whichrbegan operation or for which construction commenced after
November 19, 1980. 40 C.F.R. § 270.2. As‘such, Site 7 must have

applied for and received a permit prior to operation.

¥ (. ..continued)
owners and operators of facilities for the treatment, storage or
disposal of hazardous waste. Those requirements, and those for

interim status, including standards existing in Part 265, Subpart
P were not affected by Subpart X. 40 C.F.R. § 264.3; 52 Fed. Reg.
46948. {"Sybpart X will not supersede oxr replace any specific
- restrictions on activities contained in another subpart or provide
"a vehicle for escaplng those restrictions."}.

o w_ . [Tlhe Administrator shall promulgate regulations

requiring each person owning or operating an existing facility or
planning to construct a new facility for ‘the treatment, storage, or
disposal of hazardous waste identified or 1listed under this
subchapter to have a permit issued pursuant to this section." RCRA
§ 3005(a).. Accordingly, such. regulations were promulgated,
providing in pertinent part: "No person shall begin physical
construction of a new HWM facility without having submitted Part A
and Part B of its permit application and received a finally
effective RCRA permit." 45 Fed. Reg. 33290, 33433 {(May 19, 1980)
. {codified at 40 C.F:R. § 122.22 {1981), recodified at
270.10(£f) (1)) . ' '

The interim status and RCRA permit requirements apply to
"facilities." "Facility" and "Hazardous Waste Management facility™
are defined as "all contiguous 1land, and structures, other
appurtenances, and improvements on the land, used for treating, .
storing or disposing of hazardous waste. A facility may consist of
several treatment, storage, or disposal operational units (for
example, one or more landfills, surface impoundments, or
combinations or them.)" 40 C.F.R. §§ 260.10, 270.2; 31 TAC §
335.1 (slight variations in the wording, insignificant to this
proceeding) . The term "contiguous" means "being in actual contact;
touching along a boundary or at a point . . . touching or comnected
"throughout in an unbroken sequence." ‘Webster’'s Ninth New
Colleglate chtlonary 283 (1990). ‘

The Base and the Annex are used largely for purposes other

than treatment, storage and disposal of hazardous waste. Site 7
may be a "hazardous waste management facility," within the meaning
of 40 C.F.R. §§ 260.10, 270.2, and Title 31 TAC § 335.1, adjacent
to land which 1is used by the Annex  for purposes other than
(contlnued .)
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However, in the event .that Sites 6 and 7 cOuid be considered
collectively as a hazardnus waste treatment facility, and
conSidering that Site 6 was in operation in November 1980 (Cross-

motion, exhibit L, p I-3), the analySis of whether the criteria

for interim status were met will continue. The.second criterion is

that the facility complied with the requirements of section 3010 (a)

of RCRA. ' Under that provision, notification of hazardous waste

~activity must be filed within ninety days- after prOmulgation of

regqulations in 40 C.F.R. Part 261.% The notification requirement

was triggered by the regulations identifying reactive hazardous

. waste, which were prqmulgated on May 19, 1980. Therefore,

notification of treatment_of reactive hazardous waste was required

to be submitted before operation of the Site 7 OB/0OD unit-began.
. Another requirement-of'section 3010(a) is that "No identified
or listed waste subject to this subchapter may be transported

treated, stored, or disposed of unless notification has been given

‘as required by this subsection,? (See also, 45 Fed. Reg. at 33432,

40 C.F.R. § 122.21(c) (1981), recodified at 40 C.F.R. § 270.1(b)).

W, ..continued)"

‘hazardous waste management. Site 7 is physically separate from the

Base and the hazardous waste storage facility for which the Base
had interim status. (Motion, exhibit A; Cross-motion, exhibit L
pp. 1-2, 1-3, 1-6, exhibit A figures 1-1, 1-3.)

1¥ 'Section 3010(a) states, in relevant part: "Not later than
ninety days after promulgation of regulations ... . identifying by
its characteristics or listing any substance as hazardous waste
subject to this subchapter, any person . . . owning or operating a
facility for treatmenht, storage, or disposal of such substance
shall file . .- . a notification stating the location and general

- description of such’ activ1ty and the 1dentified or 1isted wastes

handled by such person.
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Reactive hazardous waste, ‘D003, was not included on the Base's

notifications of hazardous waste activity submitted in 1980, 1983

‘and 1988 (Complainant’s prehearing exchange exhibits 16, 17, 18).

The form' for notification under section 3010 of treatment of
reactise- hazardous waste was not brovided until  1990.
(Complalnant g prehearlng exchange exhibit 15.) Because waste
exp1051ves were treated in the 'Site 7 unlt prior to notlflcatlon
Respondent did not comply w1th the reqnlrements of section 3010(a).
Consequently, the second criterion for attainment of interim status
in section 3005(e) of RCRA was not met, and Respondent‘could not
attain interim'status authority to operateASite'7

Under the State hazardous waste program, Respondent was in

violation of 31 TAC 335 43(a), which provides: m"Except as provxded

in subsection (b) of this section [relating to interim status] and

§ 335.2 of this title . . . no person shall store, process oOr
dispose of hazardous‘waste without first having obtained a permit
from the Teias-water Commission.f

Re9pondent could not meet the criterion for'interim status,
set forth in subsection (b): "Any owner or operator of a solid

waste management facility that is in existence on the effective

date of a statutory or regulatory change that subjects the owner or

operator to a requirement to obtain a hazardous waste'permit who

has filed a hazardous waste permit application . . . may continue

the storage, processing, or disposal of hazardous waste e .W

nThe State interim status standards approved by EPA in 1990 Tltle

31' TAC .§-.-335.1q.1 et seqg. {(Subchapter E) apply to owners and
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operators of TSD_facilitiesA“who'have fully complied-with the
requirements for interim status under [RCRA] § 3005(e5-" Title 31
TAC § 335.11i(a). As discussed above, Respondent had not so
complied. It is concluded that Respondent did not have authority‘
to operate Site 7 under interim status.

The 1issues Vof estoppel, detrimental reliance, lachee and
ratification raised in ReSpondeﬁt's fifth through eighth defenses
do not change this conclusion. Respondent has not raised any
genuine issue of material facﬁ regerding theee defenses; and they
do not preclude';iability as a matter.of law. Respondent merely
argues that it should be permitted the opportunity to presentrand
go forward with a defense following Complainant’s establishment of
a péima facie casge, after all facts have become available through
the preheéring exchange. (Cross-motion at 32.) Complainant hae'
filed its prehearing exchange. Respondentrhas net asserted or

explained how  any additional facts are reasenably expected to
| create a genuine issue of material fact, 96 a grant of additional

‘time to uncover facts is not warranted. See, Federal Rule of Civil

Procedure 56 {(f); Hudson River Slcop Clearwater, Inc. v. Department

of the Navy, 659 F.Supp. 674 (E.D.N.Y. 1987), aff‘d, 891 F.2d 414.

It 1is -noted that 'applicetion of estoppel egainst the
Government is disfavored when it thwarts enforeeaent of public‘
laws; Trapper Mining, Inc. v. Tumjan, 923 F.2d 774, 781 (10th Cir.)
cert. denied, 1i2lS.Ct. 81 (1991). Respondent has not demonstrated
that estoppel should be applied agaiqst EPA on the basis that TWC

had acknowledged and communicated to Respondent that it had interim
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status‘to‘operate Site 7 as a hazardous waste facility, as allegéd,
in defenses 6 and 7. Respondent asserts that "it had been widely .
assumed by both_the State and the Air Force that the August 23,
- 1989 ’Part A’ permit application had sufficiently amended the
faciiity’s November719,'1980 'Part A’ permit_appiication S X
was also assumed by both Lackland and the regulators that the
facility did, indeed, have interim status." (Croés-motion act 9.)
Respondent cites a letter, datedlﬂay 7, 1992, from TWC td the Base,
referring to itS'pefmit application, termination of interim status,
and authorization to operate thermal treatmént ‘units. (Crpss-
motion, .exhibit T.r)

However;‘there is confusion in the letter asiﬁell as in other
documents in the record regarding which "facility" had interim
- status. ‘The_ TWC requested the Base to update its permit
applidatioq, to add the OB/OD ﬁﬁits, and to f£file a Part B
applicétion for those units. (Cross-motion, exhibits G, K.) The
"revision to the 1980 Part A épplicatioﬁrwas'filed on August 23,
1989. (erss-motion, exhibits i, J.) Subsequently, Respondent
filed a Part A pefmit application, ‘dated October 22, 1950.
(Complainant’s prehearing exchange exhibit 35.) Part B of the
application, dated October 1990, listed the Base as the applicant
and the:Annex as the facility. (Crosg;motion, exhibit L.) The TWC
noted ;he discrepancy between the applicants and ideﬁtifica;ion
numbers in .Parts ‘A and B, and requestéd adjustments to the
applicationjmaterials{ so that the Annex'ié the.pérmit applicant .

for the OB/OD units (Crogs-motion, exhibit S). When no response

H
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letter assumes the risk that the. interpretation is in error),

citing, Utah Power & Light Co. v. United States, 243 U.S. 389, 409

(1917) .

In addition, it has not been established that the statenents
in the letter amount to affirmative misconduct rather than merely
negligent oversight or mistake of law. Fer the Government to be
estopped, there must be affirmative mieCOnduct, not mere
negligence. Bolt v. United States, 944 F.2d 603 (9th Cir. 1991).
Mistake of law is not enough to estop the government. McQuerry v,

United States Parole Commigsion, 961 F.2d 842 (9th Cir. 1992). . In

Bolt, supra, the Government was not estopped from declaring mining

- claims invalid under the Federal Land Policy and Management Act

where it was not established that the National Park Service’s
approval of plan of operation. for mining - claim was not merely

negligent oversight. The finding of invalidity was based on a

- failure to comply with annual recordation reguirements. The

claimant was not told that recorded papers had been checked or that
annual recordation filing was sufficient. Similarly, in the matter
at hand, Respendent.was not told that it met the reqnirementS~for
interim stétus for Site 7. |

Acqulescence by a State also does not excuse a v1olat10n of

" RCRA. United States v. Lacks Industrles, Inc., No. G87-413 CA, 29

ERC 2035 2037 (W.D. Mich. 1989) (defense that State failed to act

when defendant was’ dlSpOSlng of hazardous waste after its permit

had explred dld not excuse v1olatlon),'accord, Washington Tour

juides Association v. National Park Service, 808 F.Supp. 877 (D
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D.C. . 1992): As a matter of law, the EPA is not estopped from
claiming that Respohdent was in violaoion of RCRA based on the
State’s action or failure‘to.act. Ratification by the State_has‘
not been established and any:detrimental'relianoe on the part of

Respondent does not excuse the violation.

C.  Whether Respondent ig liable for a v1olatlgn after enactment
of the FFCA

'Respondent's position is that no thermal treatment of military
munitions occurred in the time period after the FFCA went into
effect on October 6, 1992, and-before a yermi: was issued. on
April 27, 1993, Therefore, Respondentjcouldknot be held liable for
any violation.

As to Complainant’s allegation that Site 7 was in operation by
virtue of Respondent’s failure to close.it, Respondent argues that
it had no duty to close it under applicable law. According to
Respondent, the duty to close did nob arise unless one of the
following two conditions occurred:

Except as provided in this section, the owner or operator

must submit his closure plan to the executive director in

accordance with [40 C.F.R. . § 265.112]. The owner or
operator must submit his closure. plan to the executive
director no later than 15 days after:

(1) Termination of interim status . . . or

(2) Issuance of a judicial decree or compliance order

under [RCRA or the State solid waste disposal statutes],
to cease rece1v1ng wastes or close

4 However any facts regarding Respondent s reliance on TWC’s

recognition of interim status for Site 7 are matters to be
considered in determining an appropriate penalty.
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31 TAC § 335.118(a). Under the federal regulations, 40 C.F.R. ‘§

265.113, Respondent asserts that it-could'notbbegin closure until
éfter.approval of the closure plan, which was submitted in October
1990, but not approved until April 27, 1993.

Complainant contends that a facility which 1is managing 

" hazardous waste and which does not qualify for interim status must

‘stop waste management operations and send hazardous waste to a

permitted facility. 45 Fed. Reg. 33066, 33078 (May 19, ' 1980);

Environmental Defense Fund, Inc. v, Gorsuch, 713 F.2d 802, 806-07
(D.C. Cir. 1983). Complainant explains that.during the "active

life" of the unit, which begins upon initial receipt of hazardous

~waste, each day that Respondent did not ‘have a permit is a separate

violation of section 3005 of RCRA. The active life of the TSD unit

does not end until a permit 'is obtained or the - Regional
Administrator receives certification of final closure. 40 C.F.R.
§ 260.10. Complainant asserts that the liability of an illegal

TSD facility under RCRA does not cease merely because the facility

- decides to stop or interrupt treatment or disposal operations,

citing In re Gordon Redd Lumber, RCRA Appeal No. 91-4 at 25 (EAB,
June 9, 1994)‘(faci1ity which lost interim status and decided to
cease Qperations and clbse was still subject to the requirements of
40 C.F.R. Part 265, until closure is certified).

In its Reply (at 15F20),.Respondent maintains that it did not
engage in any prohibited conduct after the FFCA was enacted, but
that Complainant is asserting '1iabi1ity merely based on

Respondent’s status, not an act or failure to act. Respondent
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points to language in section 3005(a) of RCRA which requires EPA_to
promulgété regulations reéﬁiring owners and operators ko have a
permit, upon which thé treatment, étofage or disposal of hazardbus
waste is prohibited exCebtAin accﬁrdance with a permit. Respondént_
emphésiZes that the violation implies prohibited conduct; ‘not
status. Complainant’s attempt to obscure the distinction by usé of

the word "operation" does nothing to help its case, as "operation”

implies "performance":or "application" according to a dictionary

~

definition. At the time action arguably should have‘been taken,
the Air Force was not subject to a monetary penalty. Respondent
adds t:hat“if the Part -A permit application .and closure plan
submitted-inVOctober 1990 had been approvéd in a timely manner,
then Site 7 could have been permitted or closed prior to October €,
1992. | | .

Respondentris charged withAviolating 31 TAC § 335.43(a) and
section 3005 (a) of RCRA. The State regulation prohibits any person
from storing, processing or disposing of hazardous waste without
first having obtained a permit, unless an exception under 31 TAC §
335.2 is met.® 31 TAC § 335.43(a). EPA promulgated regulations
pursuant to Section 3005(a) of RCRA, which include the following
provision -in 40 C.F.R. §& 270.1(c): "owners and operators of
hazardous waste nanaéemeht units must have permits during the
active life (including the closure period) of the unit." Texas has

included that provision in 31 TAC § 335.2(i) (the only difference

% The term ﬁprocéssing" was substituted by the State for the
.word "treatment"™ " in the federal regulations. - See, 31 TAC §§
335.112, 335.152(¢) (2). .
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between the federal and -State provision is that, in the latter, the
word "orF'sepafates the words "ownei“ and7"operator.“)
The nactive.life" of Site 7 extended pastlthe effective date
of the FFCA. "Active life" is defined as "[t]he period from the

initial receipt of hazardous waste at the facility until the

‘executive director receives certification of final closure." 31

TAC 335}1; see also, 40 C.F.R. § 260.10. Therefore, Respondent was

in violation of the Texas -regulations from the time it began-

- ‘operating Site 7 until the date its permit was issued, in April

1993. . The fact that ,ReSpondent _stopped~'thermal t:eatmen; of
military munitions in Site 7vpriorvto enactment of the FFCA does
ﬂot ber a finding of liability.

The duty to close Site 7 did not arise in accordance with 31
TAC 335.118(a). That provision‘ epplies -only to "owners and
operators of hazardous waste . . . facilities who have fully
complied with the requirements for interim status under [RCRA] §
3005(e) . " 31 TAC § 335.111. Aé concluded above, Respondent had
not fully complied with the requirements for interim status for
Site 7, so'section 335.118 is irrelevant. Because Respondent was

never authorized to operate Site 7 under interim status, Site 7 was

required to be closed.

- Assuming arguendo that authorization existed to operate Site
7 under interim status, the duty to submit a closure plan existed

since 1986. 51 Fed. Reg. 16444 (May 2, 1986). The closure plan

was required to be submitted with a Part B permit application by .

November 8; 1988. RCRA § 3005(c); 40 C.F.R. §§" 264.112(a),
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270.14(b) (13). A closure plan was not submitted untiluOctober
. 1990. Therefore, there is no merit to the argumeﬁt that a closure
plan was submitted but closure activities could rot be conducted
until it was approved. .Respondent's defenses numbered 14 and 15 do
not preclude a'finding of iiability;

Respondent’s defense that EPA is estopped from claiming
Respondent was required to perform any‘duties relating to interim
status or loss of interim status on;ﬁhe'basis that it was informed
by EPA that it never had interim status also has no merit. If a
HWM ﬁnit is not authorized under interim status to operate, it must.
compiy, with the standards and reqﬁirements set forth ‘in the
permitting sﬁandérds, 40 C.F;R..Parﬁ 264 and 31 TAC Part 335
Subchapter F, which include closure :equirements; See 40 C.F.R. §
264.1(b) ("The standards in this part.apply to owners and operators
of all facilities which treat, store, or dispose/of hazardous
waste, except as specifically provided otherwise in'this part or
part 261 of this chaéter"); 31 TAC.§ 335.15i(b) ("The standards in
this subchapter apply ﬁo owners and operators of all facilities
which pfocess, stofe or dispose of hazardous waste,.except as
specifically provided for in § 335.41 of this title.")

While Respondent cénnot be assessed penalties for violations
occurring‘prior to enactment of'the FFCA, October 6, 1992, the FFCA
does nét bar a finding of_liability in this proceeding. Respondent
was in violation of federal and Sf._ate law, as charged in' thé
complaint, continuously frdm the date it began operation in Site'7-

until it was issued a permit in April 199$l,-Each day of violation

»
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after enactr:(ent'éf th;-FFCA constitutes a separate violation which
is subject to assesgmént of pena.lt:ies, under section 3008@) of
RCRA.  However, the issue gﬁ an appropriate penalt:y" for the

violation found herein is reserved for further proceedings.

OQRDETR

1. \'R23pondent'é Motion to Dismiss for Default is DENIED.

2. Complainant’s Req'n.xeét. to Delay the Prehearing Exchange 1is
'GRANTED. t

3. Complainant‘s Motion to Strike Affirmative Defenses is DENTIED
with respect to defenses numbered 1, 5,6, 7,8,9, 11, 14, 15
and 16, and GRANTED with respect to defenses numbered 2, 3, 4,

10, 12, and 13.

4. Complainant’s Motion for  Partial Accelerated Decision is
GRANTED.
S. Respondent’s Motions for Partial Accelerated Decision on -

Liability and to Dismiss are DENIED.

Dated this ‘ /Z,- . day of May 1995

/Spe‘r’fcéf T. Nissen
Administrative Law.Judge
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